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The Society does not hold itself respon sible for statements made

Or OPMNIONS exrpressed Uy authors of the papers ]'ru’;[('.\‘l':wl' in thes
urnal

The First Three Chief Justices of the Supreme
Court of New South Wales.

By C. H. CURREY, M.A.,, LL.D

Read befor the Nociety. October 25, 1932.)

I—SIR FRANCIS FORBES.

i

Francis Forbes, the first Chief Justice of New South
Wales, was born in 1784 on the island of Bermuda. He
was called to the English Bar in 1812, and returned, in
1813, to Bermuda as its Attorney and Advocate-General.
Three years later he became (‘hief Justice of Newfound-
land. There he spent six happy years. In 1822, he
was so fortunate as to have the choice of the seat he
occupied, or a lucrative judicial appointment in India,
or the Chief Justiceship of the Supreme Court of New
South Wales.  Happily for this State, he decided to
become its first Chief Justice.

With his wife and three boys he left England on

August 28, 1823. On March 5, 1824, they entered
Sydney Heads. ‘““How can 1 deseribe my sensations on

VB

that beautiful morning?”’ wrote Lady Forbes. ‘It took
us four hours to sail up the harbour to our anchorage in
Sydney Cove, and, during the whole of that time, fresh
beauties in the seenery around us were continually ar-
resting our attention. The numerous bays, the white
sandy beaches, and the green-capped islands which rose
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from the limpid plane of blue water seemed to me rathe
like some glimpse of a fairy dreamland than aectua

reality.  And this paradise was to be our future home.”’

““At 2 p.m. on Monday, May 17, reports the Sydne
Gazette of May 20, 1824, ‘“the Supreme (‘ourt opened

/

At a quarter past two, His Honor the Chief Justice took
his seat on the Bench, accompanied by the members

William Wemyss and Edward Riley, Esquires Upor
the coneclusion of the l'«'.‘ﬂ[ill‘_: of the Charter of Justie

I;.\‘ Mr. Joshua John Moore. His Honor addressed himselt

to the Attorney-General, Mr. Saxe Bannister, who

Commission was then read. 'he oath of office was
ministered to that gentleman. Mr. Joshua John Moo
was sworn in as the Prothonotarv of the Court L
John Gurner as the Registrar. His Honor the (I
Justice then informed those eentlemen who had practis
as solicitors in the former Courts. that the Court

he ready to receive applications, accompanied by sue
credentials as they might be prepared to submit, fo1

(1

mrt on W edne

morning at 10 o’clock, to whieh hour His Honor dn

mission to 1)5‘;H'Ii"w in the I*!I[h"-‘lsl--

[lc' (‘ourt to he ,'JU.IH!'I\H] We need ‘,‘z.‘«l!‘.' Qa7
the auditory upon this oeccasion was the mos

distingnished. and erowded that has been witnessed for

years. The inhabitants seem to have awakened, as

were, to the valuabl xtension of their
graciously conferred by Parliament and approved ai
confirmed by Her Majesty.”’ ;
(‘onscious of a solemn obligation to do justice to al
men impartially and dispassionately, feeling that
people of the colony looked to the Supreme Court
protect them in the enjoyment of their lives, their libert
and their property, the new Judge established in Ney
South Wales the tradition of a fearless and independen
judiciary and won for himself a name that will endur
in the history of our legal institutions. “Sir Franci
Forbes,”” wrote Mr. Justice Therry,* was the model o

|

the
1O

-\ {

v
1
{
S
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an excellent Judge. He possessed judicial qualities of a

high order—imperturbability, ealmness of temper, acut
diserimination, and a thorough acquaintance with lega

*Reminiscences, p. 333.
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principles.”’ Heavy and exaeting as was his judieial
work, no judgment, decree, order or sentence ever fell

astily from his lips. We lawyers,”” he wrote,f ‘‘are

hred in a severe school.  Aeccustomed to wateh the seat
¢ iudement at Westminster, and to hear the pure oracles
he temples of Eleusis, we feel what is just with the
force of a passion, and any abuse there seems nothing
vt of saerileze. For myself I ean sincerely say that

P ssibility of having pr nounced an t-['!‘nlu-lﬂhnpiniﬂll

ven a disputable point of law or fact at a trial is

¢ sufficient to disturb my pillow; what feelings would

ow upon a malicious or vindictive judgment I can
conjecture.’’

I'o his labours on the Bench, Forbes added those

¢h fell to an active member of the Legislative Couneil

re leaving England he had helped to draft the first
ely important Act in the constitutional history of

South Wales It was enacted in 1823, and is cited

1 Geo. V., c. 96. In it is to be found the statutory

sis of both the existing Supreme Court and the first
Legislative Council When, in obedience to it, the latter

dv was created, Forbes was one of its original mem-

rs, and there remained until ill-health wnmywllwl him

retire in 1836. When it met for the first time on
Aungust 24, 1824, he took the chair. Thus he became the
irst President of our Legislative Council—a position he
occeupied until, at the direetion of the Colonial Office, he
vacated it in favour of Governor Darling.

In the Council, the Chief Justice took a liberal view
of the questions that arose. Three of the major issues
in his generation centred about the winning of self-
sovernment, the trial of persons in eriminal cases by a
jury of twelve eitizens, and the abolition of transporta-
tion. His influence in determining the final result in
each case was considerable.

“T am immovably convineed,”’ he wrote in 1827,
“of the rectitude of the opinion that New South Wales
can only be governed in New South Wales. The voice
of the public will be heard, and, if it is not permitted to

t Historical Records of Awstralia, Series IV., Vol, 1., p. 713.
tIbid, p. 707.
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speak through the medium of a House of Assembly, it
will seek such other channels of proelaiming itself as
cannot be closed—the English Press and the English
Parliament.”” The Australian community was then
divided into two parties. TForbes named them the emi-
grants and the liberals. The former included most of
the upper classes, while the latter was the more numer-
ous. In point of wealth and possessions, they were
nearly balanced. Both parties agreed that the Legis-
lative Counecil, as constituted by the Acts of 1823 and
1828, had lost the confidence of the public, but they dis-
agreed as to the reform of it. The emigrant party
wished to retain it as a nominee House, but to inerease
the number of its unofficial members. The liberals pro
posed a Legislative Assembly chosen by the people.  ““In
this, as in most other cases,”” wrote Forbes, “‘a middle
course is the safest. A Legislative Council composed of
double the number of the present members, one half to
be nominated by the Crown and the other half elected by
the inhabitants, seems to present the nearest point of
approximation to both parties, to be the least exposed
to objection, and best caleulated to unite public con-
fidence with a due support of government.”’

At Governor Bourke’s request, he drafted the Bill
which became the basis of the Aect of 1842 whereby New
South Wales secured representative government.. “‘As-
suredly,”” wrote the Governor some years later, ‘‘the
liberal party in the colony ought not to forget his ser-
vices. If I had any success in removing abuses and
opening the way to a better course of government in the
colony, to the assistance T received from Forbes I am
mainly indebted.”’

The opposition to trial by a civil jury in eriminal
cases had its root in the same vehement prejudices as
had that to the granting of self-government. “With
respect to trial by jury,” wrote Bathurst in 1815, ‘‘it
was a matter of doubt whether, in a society so consti-
tuted as that of New South Wales, individuals might not
bring with them into Court passions and prejudices ill-
fitted for the discharge of their duty as jurymen. If

National Library of Australia
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free settlers, whose feelings towards conviets and their
descendants in many instances appeared to be but little
mmder restraint. were to sit in judgment on conviects, and
hat. too, in cases where settlers might be parties, the
priciple of jury trial that a man should be tried by his
peers could not fairly be aeted upon.”

Forbes did not share these misgivings In 1824, he
so construed See, 19 of 4 Geo. [V., c. 96, that trial ‘)_\'
an ordinary jury of twelve citizens was the regular prac-
tice in the Courts of Quarter Session, whereas, in the
Supreme Court, the jury consisted of six naval or military
officers nominated by the Governor. In the result, none
of the evils anticipated by Lord Bathurst oceurred. “‘I

rily believe,’” wrote Governor Brisbane in 18251 ‘“that
there are not a dozen individuals in the whole m‘rlull_\ who
.‘,H‘yiill ll]lt'lll}' come I.u]'\\‘:ll'tl :11111 n]b])ll,\‘v i’ in'ill'_' .\Ti”
further introduced.”” 1In 1828, however, the DBritish
(tovernment provided by statute that because of ‘‘the
peculiar state of soeciety in the country’ the form of
trial used in the Supreme Court should be observed in
the Quarter Sessions.

““The propriety of the verdiet of the military juries
has never been questioned to my knowledge in any cases
of felony or ordinary misdemeanour,” wrote the Chief
Justice. “But I apprehend that mere correctness in
finding their verdiet forms but one, and not the primary
virtue of trial by jury. The essence of this mode of
trial consists in its entire exemption from all supposable
means of influence and in the consent of public opinion.
A jury composed of the officers of the Army or Navy
wants these essential qualities of a common jury. They
are a small body in the State; they are governed by a
code of laws peculiar to themselves; they have not that
community of interest and feelings with the accused,
that reciprocity of rights and obligations in the society
to which they belong, which is essential to the notion of
peers or equals, as they are understood in a legal sense,
and which gives such peculiar force to the verdict of the
country—as the finding of a jury is emphatically called.

SHistorical Records of Australia, Series 1., Vol. X., No. 11,
p. 893.

Ibid, Vol. XV., p. T73.
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There are,”” he continued, ‘‘sufficient materials for fram-
ing juries in this country; the supposed party spirit and
mutual mistrust between the free and freed population,
which are apprehended in England to prevail to such an
extent in New South Wales as to influence the feelings
of juries, are not founded in fact: the verdiets of j\,[:’j.".\
in this colony are likely to be as just and temperate as
the verdicts of juries in any part of His Majesty’s
Dominions.”’

Forbes’ views were shared by Governor Bourke, who
did what he could to give effect to them. In 1833, by
his casting vote, a Bill was carried through the Legis-
lative Council which gave an accused person the option
of being tried by a military jury or a civil jury of twelve.
The result was encouraging for the liberal party. =l
have the honour to state,’”” wrote Mr. Justice Dowling.
““that, in my opinion, the verdicts of the juries of civil
inhabitants have, in general, answered the ends of law
and justice.”” Six years later (1839) military juries
were abolished.

Forbes’ survey of the problem of transportation was
characteristically clear and reasoned. He noticed its
place in the criminal code of the United Kingdom, its
nature as a punishment, the extent to which in New
South Wales it had answered the ends for which it was
introduced, its economic value to the colony in that it
supplied cheap man power, the serious economic conse-
quences of its sudden discontinuanee, and its effects upon
the character and prospects of the colony. “‘Convietism
has tended,”” he wrote, ‘“to lower the tone of society in
Australia and to engender a lax morality on some points
among all classes of the community. There can be no
doubt that it would be desirable, in the highest degree,
for the social welfare of the colony, that the whole popu-
lation should be free and uncontaminated.”” He there-
fore urged that it should be gradually discontinued,
while, at the same time, free and virtuous immigrants
should be extensively introduced. In 1840 it was
abolished.

Important as were the services of Forbes the legis-
lator, those of Forbes the Judge were more noteworthy.
He established the rule of law in New South Wales.

National Library of Australia
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While acting in the public interest, both Governor Mae-
marie and Governor Brisbane had exceeded their powers
had thus brought themselves into confliect with their

oal officers. To 71)[‘4‘\‘n'llt the recurrence of such events,
rliament [rl'u\i-iwl by See. 29 of 4 Geo. IV., ¢. 96, that
law or ordinance \im‘ll'l he ]:lill ]h-i'()l‘q- Ihl‘ l'nlllx(_’il

he Governor for its advice or ;l[‘[)l"'\'-‘ll. unless a copy
Lereof was first laid before the Chief Justice, and unless
smitted to the said Governor a certificate, under
and, that such proposed law was not repugnant to
s of England. but was consistent with such laws

he laws of the t‘HIHIl_‘.' did ]H‘I'Illit.

W. C. Wentworth predieted that the power thus

‘ in the Chief Justice could not fail to set the
G . and the Chief Justice by the ears, unless they
both happened to be men of singular prudence and
oderation (General Darling, who succeeded Sir Thomas
in 1825, had fine qualities, but he was not a

f “singular prudence and moderation.’””  Austere
empert and suspicicus, h could neither grip

irts by his kindliness and sympathy, nor com

speet by the power of his intellect and per-

His harsh treatment of Sudds and Thompson

two privates who \'u[|‘!1|if'\1': a !H?w". theft In the
that, having been punished, they would be dis-
issed the serviece, evoked the virulent eriticism of the
nnofficial Press. To silence this eriticism Darling
hrought down two Bills. For neither of them wonld
Forbes ( he certificate 1'1'4[113!'!'11 ],\ the Aect of 1823.

1

In the result, relations became so strained that the
Seeretary of State for the Colonies threatened to recall
the Judee and to relieve the General of his command

unless they “"!H!m"wl their differences.
Forbes did not favour an unrestricted Press. ‘‘An
unrestricted Press,”’ he wrote.* ‘‘is not politic or safe in
land where one half of the people are conviets who
have been free men, and the other half of the people are
free.””  But he declined to certify that Darling’s Bill,
requiring all publishers of newspapers to take out annu-
ally a licence revoeable at any time by the Governor on

*Ibid, Vol. IV, p. 682.
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the advice of his Executive Council. was not repugnant
to the law of England. “By that law,”” he wrote,t
“‘every free man has the right to use the common trade
of printing and publishing newspapers. By the pro-
posed Bill, this right is confined to such persons as the
Governor thinks proper. 3y the law of England, the
liberty of the Press is regarded as a constitutional privi-
lege, which liberty consists in exemption from previous
restraint ; by the proposed Bill, a preliminary license is
required which is to destroy the freedom of the Press
and place it at the discretion of the Government. By
the law of England, every man enjoys the right of bheing
heard before he can be condemned. either in person or
property; by the clauses under consideration the Gover-
nor, with the advice of the Executive Couneil. may re
voke the license granted to any publisher at diseretion.
deprive the subject of his trade without his having the
means of knowing what may be the charge against him
who may be his aceuser, upon what evidence he is tried.
for what violation of the law he is condemned.’”’ The
GGovernor had no option but to submit his proposal and
Forbes’ argument to the Colonial Office. which. in its
turn, submitted both to the law officers of the Crown.
They held that the Chief Justice had ‘““correctly executed
his duty, and that the reasons assiened by him for his
decision were valid and sufficient. It is satisfactory to
me to find,”” added the Colonial Secretary.f ‘‘that. in
this instance, Mr. Forbes has justified the opinion enter-
tained by my predecessors in office of his professional
ability and knowledge.’

The second of the Governor’s two Bills imposed a
stamp duty of fourpence on newspapers. Its ostensible
purpose was to provide a fund for defraying the cost of
printing the publiec Acts, Proclamations, Orders and
Notices. In effect, it would have taxed the newspapers
out of existence. ‘‘The Monitor and Gleaner.”’ wrote
Howe, the editor of the Gazefte, to Forbes,§ ““must have
died instanter, though the Australian, from its more abun-

tIbid, Vol. XII., p. 290.
$Ibid, Vol. XIV., p. 356.
§Papers from R.O., 126-27.
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lant resources, might have survived two or three months,
but no longer.”’ If the papers survived, it was esti-
he cost of the pl'ih'i!:u. which it was i“‘l"""‘] 1o 1it-f!‘ii}'.
averaged £120 per annum Its real purpose was obvious.
Forbes withheld his certificate, not because the tax was
urpence, when, conceivably, one farthing would have
heen sufficient, but because he thought the Bill contrary
to See. 27 of 4 Geo. |\v c. 96, \\}II' V'H!‘li"("{ that "T}H‘
purpose for which every tax or ll‘vlT_\ may be i!n}uv\'wl.
1d to or T'l'\\'iil"‘i.\ ‘i'thi"ll the amount thereot is to be
pportioned and applied, shall be distinctly and partieu-

stated in the 1”"!“\' of every law and ordinance im-

posing every such tax or duty.”

‘“The ]H'HI'}' of these careful ]l?"n\i\i"!A\ of the Act,”’

he wrote.Y ‘‘is too obvious to be misunderstood. Parlia-
'i "tf‘i':]v*‘H‘t'l{ very l.iT'_‘r powers H!H': i very \1.1£:”
ody of individuals. It had delegated to them the very

lelicate trust of taxing the people of a distant colony.
[t was anxious to guard against abuse, and, as a means
enabling it to see how far this power was exercised
ith justice and moderation, it I'M]Hi!'m] that eve Iy pur-
pose, every intention with whiech any tax was imposed,
should be openly, clearly and truly stated If any latent
purpose be entertained, if a tax be professedly imposed
one object and covertly intended for another and
ferent object, it is contrary to the letter of the Act,
is a breach of faith with Parliament, it is an abuse of
he trust confided in the “n\llu'il. it is dv!'u'.':t?ul‘}' to the
(Government.”’

The British Attorney-General did not deem the im-
position of a stamp duty, even to the extent of fourpence,
as being repugnant to the law of England. Yet, being
of the opinion that the Chief Justice had come to his
decision honestly, he held that he had but done his duty

Tor

in refusing to give the necessary certificate. Darling
was instructed to bring down a similar Bill, but, added
the Colonial Seeretary, ‘‘it is necessary strictly to ad-

here to the prineiple that the duty must be bona fide
evied with a view to revenue, and that the amount must

i

TLetters from the Records Office, June 14, 1827,
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not be regulated by the supposed advantage which might
arise from suppressing or impeding the publication of
newspapers in the colony.”’

On other occasions, and for the same fundamental
reason, but in less dramatic circumstances, it was the
painful duty of the Chief Justice to insist on the
supremacy of the law. In 1827, in accordance with the
spirit of 4 Geo. IV, c. 96, s. 29, and Lord Bathurst’s in-
structions of Mareh 31, 1823,|| he directed attention to
certain illegalities in the treatment of conviets, and, in
the result, applied a statutory check to the abuse of
executive power. The practice of assigning conviets to
officers and settlers, introduced by Governor Phillip, had
been followed by his suececessors. As the colony de-
veloped, the property which the Governor’s assignees
legally had in the services of their servants appreciated
in value. Without labour land was of little use, and
the only labourers who could be held securely—more
securely than mediaeval serfs—were the assigned
prisoners. The Governors, prior to and including
General Darling, had always claimed and exercised the
power of revoking assignments when pleased so to d«
Darling informed those who had assiened servants that
they were not to reassign them without IHis Excellency’
consent. They were also given to understand that they
would be deprived of their servants by the local Bench
of Magistrates should that body conclude that the as
signed servants were being improperly treated, allowed
to work out, or be at large.

This regulation was issued with a slight gesture of
defiance towards Forbes, who had previously intimated
that, in his opinion, the Governor had no legal authority
to interfere with a conviet once he had bheen assigned.
““There can be no doubt,” he wrote,* ‘““that the assignee
of a person transported by law to New South Wales has
a legal property in the services of such a person during
the period of his term of transportation, and that he can
only be divested of such property by law or by the act
of reassignment to such other person as he may think fit

Historical Records of Awstralia, Series I.. Vol, XI.. p. G8.
*Ibid, Vol. XIIL., p. 609.
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“y

The law is the only rule in interpreting this right of
property; it is peculiar in itself; it is the creature of
Acts of Parliament; and the Acts themselves must be
’?'il'll.\’ followed. Where ﬂl('}‘ are silent, there is no

The relative situation and duties of the conviet
imd his owner or proprietor can only be understood and
egulated with reference to Acts of Parliament, and such
plain consequences arising out of them, as are clearly
1 iw‘]i\]‘ll]lll']‘\' im]l]iwl consequences of the Aets, \lh‘]’l.
"\:sm}‘.]l'. as ]»I‘uT«-{'lit-H. food. clothing. ete.. on the

part of the master, and the performance ];}‘ the assigned
servant of the labour imposed. Any limitations upon
he free right of assignment conveyed by Aects of Parlia-

any reference to tribunals not legally recognised,
vthing, in short, not in Aects themselves, are illegal and
d, unless it ean bhe shown to be derived from the local

ws of the colony, such laws not being an eneroachment

ipon or at variance with the Acts of Parliament.”> The

atter was referred by the Secretary of State to the

egal advisers of the Crown for their opinion They
curred with Franeis Forbes.

The learned Judge also called attention, in 1827, to
the necessity for legalising the practice of granting
icl He thought it ““founded in wise ])rin-
ciples.’”’ but |>I)]‘m~<ml to the law. 30 Geo. III., ¢. 47, the

y statute, he I"']Mf"ll out. which clothed the Governor

IS oI leave.

with authority to mitigate the judgment of an English
(‘ourt, contained no reference to sueh an extension of
mercy. Further, as the statutes relating to transpor-
tation made service for the entire period of transpor-
tation a condition precedent to the restitution of eivil
rights and obligations, the expectation of being ulti-
mately restored to the full status of a free man, natural
to every conviet, was apt to be disappointed He was
therefore of the opinion that the regulations of the loeal
government governing the granting of tickets of leave
were contrary to the specific provisions and the entire
policy of the transportation statutes. Darling turned to
Attorney-General Baxter and Solicitor-General Foster,
who, ““after full and serious consideration,”’ assured him

tIbid, Vol. XTII., p. 612.

Page 13
nla.obj-595446122
National Library of Australia




Journal and proceedings

Page 14
nla.obj-595446258
National Library of Australia

{4 Royal Australian Historical Sociely.

that they had no doubt as to the legality of the prevail-
ing practice.f Thus fortified, His Excellency continued
to follow it, until, in due course, he was informed that,
in the opinion of His Majesty’s legal advisers, Francis
Forbes was again right.

The Chief Justice held no brief for conviets qua
conviets, although, his wife tells us, he was frequently
distressed when obliged inflexibly to enforce the eriminal
code, then so severe. But he never hesitated to throw
over them the shield of the law whenever their rights
were invaded. In 1833, the British Government decided
to correct ‘‘the very erroneous notion’’ which then, they
said, existed in Great Britain, that transportation was
rather ‘“‘a boon and a benefit rather than a state of suf-
fering and punishment.”’§ They therefore decided to
adopt the principle of subjecting prisoners, after they

had been transported, to different degrees of severity
according to the magnitude of their offences and thi
notoriety of their previous course of life. Sir Richard

Bourke was accordingly instructed that the most hard
ened criminals were to be confined at Norfolk Island or
Macquarie Harbour; those whose crimes were less hein-
ous, and of whose repentance and reformation greater
hopes might be entertained, were to be put to severe labh-
our on the roads in the chain gangs: whilst the least
offending were to be subjected only to the restrietions
usnally imposed on conviets.

With his despatech acknowledging the receipt of
these instructions, Bourke enclosed the opinion of Forbes
that the Governor had no power so to alter the sentence
of the British Courts as to subjeet the transport to a
severer punishment for his original offence than such
sentence implied. The imposition of irons, as was
directed in the case of the second class of offenders, he
deseribed as an unauthorised change in the nature of the
punishment ordained by law.f The judgment of the
Court, Sir Franecis argued,|| must be according to the
known law of the land, and the execution must strictly

tIbid, Vol. XIIL, p. 623.
§Ibid, Vol. XVTIL., p. 199.
CIbid, Vol. XVIL, p. 315.
|Ibid, p. 331.
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pursue the sentence. Transportation as a punishment,
being unknown to the common law of England, derived
its whole force from Acts of Parliament, which, like other
penal laws, had to be construed strictly, and could not
be extended by construction to the prejudice of those
upon whom such a penalty was inflicted. The whole
power of a colonial Governor over a conviet was derived
from 5 Geo. IV., ¢. 84, s. 8, which conveyed to him a right
of property in the service of such offender, which con-
tinued in him, or the person to whom the conviet was
assigned or reassigned, during the remainder of the of-
fender’s term of transportation. In virtue of this right
of property, the conviet was bound to perform such work
and labour as luif_:lll be I‘v(lllil'wl from him il}‘ his master,
not, however, as a punishment by the master for his
original offence, since the master could not be considered
an executioner of the law. Had he been so considered,
would have been bound to enforce labour })}' his con-
viet servant as a duty and have become liable to penal
consequences himself should he negleet it. The master,
therefore, could not work his servant in fetters or super-
add anything as a punishment to servitude, because such
additional punishment was not a part of the sentence of
transportation and was not a necessary consequence of it.
By parity of reasoning, the Governor, who might order
the use of fetters as a means of security, could not law-
fully order a conviet, in whose services he had only a
property, to be worked in irons as an additional punish-
ment for his original offence, or have him removed to a
penal settlement for a similar purpose.

This argument, when submitted to the legal advisers
of the Crown, was by them endorsed. ‘‘The Govern-
ment,”’ wrote Lord Aberdeen to Bourke* ‘‘have mno
power to alter the sentence of the British Courts so as
to subject a conviet to a severer punishment after his
arrival in the colony than his original sentence implied.

It would be idle to affect any reserve in acknow-
ledging that the instructions which proceeded from this
office on the subject of chaing were founded on a mis-
conception of the law. It is not in my power to ascer-

*Ibid, Vol. XVIIL., p. 690.
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tain the origin of the error. The consequences of it,
however, must be repaired, so far as they are reparable,
with the utmost possible promptitude.  All persons who
are at present confined in chains in New South Wales
under any order from this office must be immediately
relieved from them.’”” He thought it probable that the
colonists concerned would bring actions for damages,
but hoped that, in that event, Bourke would ‘‘encounter
the exigency’ with his ‘“‘characteristic firmness and dis-
cretion.””  Nothing in the history of New South Wales
better illustrates what Dicey describest as ‘“the moble
energy’’ with which Judges have maintained the rule of
law.

By virtue of his offices, Forbes was brought into
close contact with the several Governors who ruled the
colony during the eventful years of his Chief Justiceship.
In the urbane, scholarly, and liberal minded Sir Thomas
Brisbane he found a kindred spirit. ““While Sir Thomas
and Lady Brisbane remained in New South Wales,”
wrote Lady Forbes, ‘“‘our home circle and that of Govern-
ment House were like one family.”” On the eve of his
return from England, when, as he wrote,i he could have
been influenced by no other motive than a spontaneous
desire to express his true sentiments to him. Brisbane
addressed to Forbes the following remarkable tribute :—

On board the Mary Hope,
Sydney Cove,
282 11 = 25,
My dear Sir,

[ am most anxious, amidst bustle and confusion, to devote
a few minutes of the last evening I shall pass in this colony
to give vent to those feelings of grateful obligation I owe to
you for a long ecourse of valuable, important and disinterested
serviees, rendered me on. many occasions in which T stood as
much in need of such assistance as you have uniformly and un-
ceasingly given me; the impressions, resulting from which, have
been so indelibly engraven upon my heart, that neither time nor
space can impair, far less obliterate them. It is, to me, a re
markable fact that, throughout the course of a pretty long life,
I have never considered mysélf under the same degree of obliga-
tion to any human being; neither have I ever entertained the
same esteem and regard for any person as I feel towards your-

TL. of ©.; 289,
tHistorical Records of Australia, Series I.. Vol, XV., p. 669.
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self, This I aseribe as much to your character and talents as
to the sense of obligation I am under to you for those services.

At first the relations between Brisbane’s successor

and the Chief Justice were no less cordial. ‘“We are
now fairly entered upon a new dynasty,”” wrote Forbes
in June. 1826. ‘I am ostensibly, and, I have no reason

to doubt truly, a favorite at Court.” His refusal to
certify that the Licensing (Newspaper) Bill was not re-
pugnant to the law of England, however, brought about
a change in the viee-regal attitude, which became more
hostile as the English authorities upheld the Judge’s
opinion in each contested case. At last Darling became
obsessed with the idea that, as he put it,§ ‘‘Mr. Forbes’
constant aim was to set the Government aside and to
shew that the Chief Justice and the Supreme Court alone
were competent to decide here.”” In private and con-
fidential despatches to the Imperial authorities, he tried

to blacken Forbes’ character. ‘‘He is too crafty,’”’ he
wrote, ‘‘not to use any means in his power to gain his
ends. . . . . He is not remarkable for a strict attention

to facts when an opposite course is better suited to his
purpose.”’{ His statements are naturally dis-
torted to answer his erooked purposes. . . . . You may
be sure that he will not stick at trifles in carrying his
point. . . . . He will succeed if human ingenuity can
prevail against truth and honesty.”’|| ‘. . . . My situa-
tion is extremely arduous, having to contend with a man
of acknowledged skill as a lawyer who is without prin-
ciple . . . . and greedy of power almost beyond ex-
ample.””  “To be a friend or even an aequaintance of
the Chief Justice,”” wrote Lady Forbes* ‘“‘was sufficient
to place the eulprit so offending upon the black books
at Government House. As nearly all the officials in the
Crown colony days held their ;1])1)()intln('nf.ﬂ at the Gover-
nor’s pleasure, subject to the approval of the Secretary
of State, it was scarcely to be wondered at that many
people fought shy of our friendship and sought rather to

§1/1iri. \'(x]._ .\[\ [», ]1(1.
Ibid, Vol. XIV., p. 259.
I Ibid, Vol. XIV., p. 366.
*S.8. in C.C. [‘m_\';__ p. 123,

*Sudney Society in Crown Colony Days, p. 123
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avoid than to seek our society. If we gave a dinner
party, General Darling would issue invitations, at the
last moment, to our guests, for the same evening, his
invitations being headed, ‘The Governor commands your
attendance at dinner,” ete., and our promised guests
would arrive at our house to make their exeuses so that
they might obey His Excellency’s mandate. In order to
save ourselves and our friends from this humiliation, we
ceased to entertain except at the usnal Bar dinners, when
we felt sure of our guests, as the members of the Bar
were not subjeet to Government control.'’

With Bourke, as with Brisbane, Forbes was in com-
plete accord. ‘‘Your Lordship,’”’ wrote Bourke to Vis-
count Goderich,t ‘“need not now apprehend the revival
of any differences between this Government and the
3ench. T have reason, not merely to be satisfied with
the conduet of the Chief Justice, but to be thankful for
the assistance he has afforded the Government in trans
acting their business in the Legislative Counecil.”” ““‘In
the whole range of the Council Courts.’’ he wrote, when
recommending him for a knighthood,i ‘T believe it would
be difficult to point out a person on the Bench who, from
integrity and ability, legal knowledge, and devotion to
His Majesty’s service, is better entitled to the honour of
a knighthood than Chief Justice Forbes.”” This view
His Majesty endorsed by conferring a knighthood upon
him on April 3, 1837. 1In the same month Sir Francis
resigned.

The strain imposed upon his health by his many and
onerous duties had soon impaired a constitution sound
but never robust. As early as September, 1825, Brishane
reported§ that ‘‘the weight of business in the Supreme
Court, as well as in the Council, and the undivided re-
sponsibility of the Chief Justice in the discharge of his
heavy and ecomplicated duties, had so impaired his health
as, at last, to endanger his life.”” Repeated draughts
on a depleted reservoir of strength and energy, which
he was never to replenish by a timely and sufficient holi-

tHistorical Records of Australia, Series T., Vol. XVL, p. 7T45.
$Ibid, Vol. XVIIL., p. 378.
§Ibid, Vol. XI., p. 841.
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lay, resulted in a complete breakdown of his nervous
system which a sojourn at his little country cottage on
the Nepean, near Penrith, called Edenglassie, could not

build “I regret to inform your Lordship,”” wrote
Governor Bourke early in 18361 ‘‘that the state of the

.1th of Mr. Forbes will no longer allow of his remain-

o in the colony. His anxiety for the public service
\d the credit of the Court in which he presides induced
im to continue his official labors much longer and more
tensely than a due regard for his health warranted.

His strength at last gave way, and an immediate change

and scene, with a cessation from business, are

-:\'::‘Ul-- i>}' '.‘Ai\ llimii":ﬂ ::<1\‘i«\r!‘\” ”n}w\‘

toration were not realised. The nervous debility
creased, and his resignation followed.

As no provision had been made for retiring pensions
¢ colonial Judges, Lord Glenelg recommended that the
' Chief Justice should be paid a pension of £700
ar Many years later, provision was made by the

lonial Legislature for the payment of pensions to
on a scale more generous than that which gave
t is a signal

Francis €700 per annum in 1837. I
that the leaders of the next generation in New
th Wales. John Robertson, Henry Parkes, and James
Martin, were then glad to pay homage to the memory
of the great man who had passed away here in 1841, by

¢ an Act in 1866 whereby Lady Forbes was paid
the difference between what her husband had received
and what he would have received had the ]\«"llSi(’!ll al-
lowed him in 1837 been what was secured to the Chief
Justice by law in 1866. Amongst those who spoke in
the course of the debate was an old man, himself no in-
considerable figure in our history, who remembered the
arrival here of Sir Franeis, had been by his side when he
laid the foundation stone of the Grammar School, and
looked baek to him, as he said, with feelings of reverence
and esteem. That man was Dr. Lang, who deseribed
this unprecedented and generous Act of the Legislature
as ‘“‘an act of justice towards one of the greatest men
that ever adorned our colonial history.”’

Passil

YIbid, Vol. XVIIL., p. 368.
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II.—SIR JAMES DOWLING.

The successor of Sir Francis Forbes differed from
him in character and capacity. Each of them spent
himself in the public service, each was Jealous of the
independence, the status and the reputation of the
Supreme Court. But we do not detect in the urbane
and genial Sir James that touch of austerity and aloof-
ness which distinguish the first Chief Justice. Nor do
his letters, opinions, and decisions reveal the diserim-
inating judgment, the grasp of basic principles, and the
strength and clarity of mind which characterise those of
Sir Francis. Oune leaves the latter with the impression
that he was not only a first-rate lawyer, but also an
educated thinker who brought to the consideration of
his diverse public problems a definite philosophy. The
former knew his law, and did good service in the Legis-
lature, but on the Bench and in the Counecil he was a
less commanding, a more mediocre figure. Seeretaries
of State, James Stephen, the Law officers of the Crown.
Governors Brisbane, Bourke and Gipps held and ex-
pressed the highest opinion of the ability and personality
of Forbes; they recognised in Dowling an efficient. high-
minded, devoted public servant.

The tireless pen of the second Chief Justice enables
us to know him mwore intimately than we do his prede-
cessor.  We have nothing from Forbes comparable to
the long and admirable letters from Dowling to his son
while the latter was a student in London. They reveal
an affectionate father anxious only that his son should
beeome a cultured Christian gentleman able to win and
hold a respected place amongst his professional brethren.
“My whole soul,”” he wrote, ‘‘is wrapped up in your hap-
piness and prosperity. . . . . My ambition is that you
should be a fine, manly, sensible, intelligent, well-informed,
gentlemanly young fellow whose society is agreeable to
persons of worth and honour, and who is out to work his
own way through the world by personal merit.”’

“‘I need not urge upon you the propriety of going
to church every Sunday. . . . . You may safely regard
that man either as a fool or a rogue who has the courage
to avow that he has no religion, or has the bad taste to
treat such matters contemptuously. . . . . Let the sub-
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lime morality of the Gospels be deeply implanted in your
mind, and endeavour to live after the principles therein
contained. ‘Kowledge is power!—always keep this
maxim in mind as the polar star of your life. :
Knowledge to the mind is like money to the miser, nnl_\'
with this difference—that a sensible, well-informed man

an never \[" !14‘; or }w !'lli‘vl”"l ui' !»i\ IA(“ilf':l !'i"‘xit". \‘.I‘i!‘T

the ‘-Ii}l'"" of his t‘lljn.\'hw‘!\l_\ is every |]:1_\ l‘!AlM"_"l'iI in
p’n«}ru"";t'll to his hoarding. . . . . I never had leisure
to read systematically. The moment 1 was old enough
y make an effort to get my own living I was pushed into
the world. . . . ‘ L.ose no n})]ml‘fllllii}' of !”“!l'_" your
mind with stores of ideas. . . . . Become a learned man.

A competent knowledge of Greek and Latin are
necessary to enable you to enjoy the literature of almost

ery country in Europe. Nothing tends so muech as
Mathematies to improve the reasoning faculties. His-

tory, Geography and Chronology must form the com-
bined fund of that general information which is to fit
vou for the active exercise of the mind. Next to these
in importance is the study of logie. . . . . Academie
honours are of infinite importance at the outset of life.
They are the victor’s laurels, and are always emblematical

of industry and merit. . . . . Be an attentive listener,
and whatever strikes you as new and interesting, silently
turn to your own aceount. . . . . Take judicious and
improving trips to the Continent to liberalize your mind.

Avoid all low and vulgar company. Neither use
or seek to understand low and vulgar language. Be
wary of making intimate acqaintance of persons of loose
habits and morals . . . . viee is so fascinating that she

cannot be looked upon without peril to the beholder.
. Acquire a habit of personal eleanliness and gentle-
manly neatness, without foppery and dandyism. Out-
ward show is often a fair index to what is passing within.
Be modest, polite, and good humoured to all.

AR Acquire habits of early rising and moderation in
eating and drinking. . . . . Keep your eyes open and
look to make yourself marketable. . . . . Here there is
room for you. Better to be in a field where there is a
erop for a clever fellow to reap than to become a starving
gleaner in an already picked stubble. . . . . When you
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write, remember I shall expeect to see some improvement
in penmanship—an accomplishment not to be despised by
the profoundest scholar. . . . . The lecture is now ended.
and I leave the chair for more homely matters.” The
object of this solicitude, writing to his aunt. Miss Blax-
land, on December 13, 1841.* after referring to his
father’s poor opinion of David Forbes (son of Francis
remarked, ‘T must look to myself on this score. T have
ever dreaded our meeting—my father is one who expects
much, but T am sure he will be disappointed.”’

“*Being on the eve of forty years of age, with a wifi
and six children, and minded to seek some official ‘.“,[,]...\,
ment in one of the British colonies by means whereol
(he) might have the opportunity of better advancing the
interests of (his) family than in their native land.’
Dowling wrote to Viscount (GGoderieh on June 6. 1827.
offering his services ‘‘for some judicial or other profes-
sional appointment in any of the British Colonies.”’
He supported his application with testimonials from Lord
Lyndhurst, Mr. Justice Bayley, Sir N. (. Tindall, and
Henry Brougham, to all of whom he was known as :
Court reporter, as the part author of Ryland’s and
Dowling’s Reports, and by reason of his presence at the
Bar from time to time during his twelve years of prac-
tice.  Brougham actively intervened on his behalf. He
was given an interview by Goderich, who offered him the
C‘hief Justiceship of Sierra Leone or Dominica.

‘It was true,”” said his Lordship,i ‘‘that there was
another situation, viz., the office of the Puisne Judge in
New South Wales, more eligible in many points of view,
though not of equal rank with the others he had offered:
but, for that situation, there were too many candidates
who were so powerfully supported in their claims by
persons of rank and political influence, that he could hold
out no hopes to (me) of a preference merely on the score
of professional character.”” In consequence, however,
of the ‘““friendly and confidential communications’ he
had with James Stephen, Dowling wrote to the Secretary

*Blaxland Papers, p. 30.
tdJournal, p. 1.
tJournal, p. 11.
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State begging to be allowed to withhold a definite
nswer with respeet to the offer of the Chief Justiceship
Dominica until a decision was come to with regard

to the vacancy in New South Wales. On the following
lay he learned that he was recommended for that ap-
pointment. His Commission was dated August 6, 1827.

As a Government official he was given a free passage
for himself. his family, and his servants. The con-
between him and Peter John Reeves, the captain of
Hooghly. the vessel of 465 tons on which he elected
to sail, for the supply of food to him and his party dur-
ing the long trip. is an interesting document. In con
cidleration of €323 cash and €100 in addition to be paid,
jjeet to conditions, on arrival at Sydney, Reeves agreed
‘to find, provide and supply to and for the said James
Dowling. his family and servants, consisting altogether of
fourteen persons, all good and sufficient meat, drink,
provisions, and other necessaries suitable to cabin pas-
sengers.”’ They were to be ‘‘regularly and every day
during the said voyage furnished with a proper supply
f fresh meat, poultry, bread, cheese, butter and other
wholesome food, and also with wines, spirituous and malt
iquors.”” . . . . ““The breakfast and tea table respec-
tively’’ were to be supplied “‘with new and fresh baked
ad, tea, coffee, sugar, butter, and cow’s fresh and new
milk.”” . . . . The servants were to be provided with
such portions only of wine and spirits as were necessary
to and for the preservation of their health and comfort
during the voyage. They left England on November 5,
and one hundred and nine days later cast anchor in Port
Jackson, on February 24, 1828,
““On the afternoon of February 25, we read in the
Journal. p. 63, “I left the ship in a Government boat

under a salute of eleven guns. I wore my robes of office
and wig. On leaving, the military guard of the ship

presented arms, and the prisoners gave me three cheers.
[ landed at the stairs of the Government House lawn, and
was there met by Chief Justice Forbes, the Attorney-
Gteneral. the Sheriff, and a numerous assembly of bar-
risters and practitioners of the Supreme Court and other
gentlemen. The Chief Justice wore his gown and bands,
but no wig, and, with me, led the procession to Govern-
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ment House. The day was fearfully hot. On arrivine
at the steps of Government House. a great number of
civil and military officers were assembled. who received
me. with all reverential courtesies. I was then ushered
into the drawing-room at Government House, at the
upper end of which was General Darling in full military
costume, attended by his Aide-de-Camp and other officers

He shook hands with me. I was attended by Mr. Geor
John Rogers, as my clerk, who handed me my Commis-
sion, which I presented to the Governor. It was then

read by Mr. John Stephen, junr., the Acting Registrar
of the Supreme Court, after which the usual oaths of

allegiance, supremacy, and of office were administered
to me. As soon as the form and ceremony were over,
I made my bow and retired through a lane of civil and
military persons and other gentlemen, [ was accom-

panied to the waterside by the Chief Justice. and re
turned to the ship—altogether the ceremony was as im
posing and formal as I had expected.”” ‘A day to he
remembered in my brief earthly pilgrimage.’

Mr. Justice Stephen had secured for him a house in
Kent Street, afterwards the City Night Refuge and Soup
Kitchen, for which Dowling paid a rental of £200 per
annum until his own house, built on his grant of nine

acres at Darlinghurst, was ready for occupation. As a
tribute to his benefactor, he called his permanent home
Brougham Lodge. ‘““‘Before leaving England.”’ wrote

his son,§ ‘‘my father was made aware that he could elaim
both a town and country grant of land by virtue of his
official position. To a man who never owned a foot of
land in his life, and, perhaps, had he remained in England,

would never have done so, the mere thought of becomine
the owner of many acres must have been the source of
great satisfaction.”” When this chronicler first knew the
Kent Street property, it was “surrounded by paddocks,
and comparatively in the country.” Darlinghurst was
knm\'n for its windmills. ““My father,”’ he writes.]

‘was a famous pedestrian, and would take my brother
and myself with him in his walks. We sometimes

§Eeminiscences of Judge Dowling.
TIbid, p. 124.
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mbled on Surry Hills, then quite open and unoc cupied,
::ln:uxt S0. At other times we would go into Rush-

ters Bay. There was no \\'n-]] Jniinul road, and we

had to eross the salt water ereek, still running, by means

large stepping stones, and, after .1\‘(«'11(1111'_' the hill by

track. we could branch off to Darling Point, where
ere was no road except the faintest track.’

Mr. Justice Dowling’s first impressions of his new
home were most unfavourable. Before leavine London
he had had interviews with James Stephen, the chief

lviser to the Colonial Office, and Mur. H;l_\', the Under-
Secretary of it. The former had given him to under-
stand that ‘‘a most unpleasant misunderstanding’ had
risen between the Governor and the Judges with respect
to the control of the Press. He gathered from the latter
that it was the opinion of the Imperial Government that
the Governor had not received that support from the
Judges which might have been expected, considering that
the latter were, in effect, the advisers and counsellors of
e supreme authority, and that, assuming 1hu Judges

]nnw’ﬂv correct in their views, in point of law, still
r“.- (.Hh ial tone and formal manner which the difference
of opinion had assumed was not to be comme nded on
account of its necessary tendency to produce disunion
and want of umh(lvnu between the constituted authori-
ties of the colony.”’|| The Secretary of State, Mr. Hus-
kisson. who had taken over the Seals of the Colonial
De [nmmnt from Lord Goderich, had impressed npnn
him* that ‘it could not but be deterimental to the publie
service if there should exist any want of confidence or
harmony between those whose duty it was to administer
colonial affairs.”’ “T]w most effective mode of obtain-
ine this end.”” he said, “was to avoid the rigid line of
demarcation between the military and judicial funetions
in matters of legislation and counsel where the general
welfare of the colony was at stake. Composed, as the
colony of New South Wales was, of such ]w(‘nhﬂl‘
elements. the Governor had a right to expect the assis-
tance and cordial co-operation of those legal authorities

.7u':.'l"lml, P 55.
*Thid, p- 56.
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whose advice was essential to the maintenance of the
government, However honestly the Judge of such a
colony might act in adhering to the striet line of judicial
duty, it must be borne in mind that although such spirit
of precise deportment might be justified in the well estab-
lished machine of the maternal Government. it was not
quite compatible with the conditions in a distant colony
where the military Governor had no collateral assistance
to guide his administration.’’

His Honor was thus prepared for a difficult situation
in which he would have to comport himself with tact and
prudence, but he had not reckoned on the depressing
effect of our |"1'|vl'll:|l"\ days, the demeanour of some of
the principal funetionaries, and the disagreeable social

atmosphere.  ““The Governor,”” he wrote,t ‘“‘appeared
to me to be a |-|)|1l_ :\IHT. .\'i<‘l(l)' llli]il:ll'_\‘ person. He had
none of the frankness and ease of a soldier, and I ab
solutely froze in his presence. . . . . The Chief Justic
appeared very unwell, and looked full fifty-five years of
age, although but forty-three. His manner was. I
thought, cold and rather forbidding. He seemed very

unhappy, and had a roundheaded republican look which
was anything but encouraging to a person of my tem-

perament. . . . . Mr. Justice Stephen appeared very
infirm, shattered, and in bad health. He seemed to me
to be marked down for another world. Mr. Macleay,
the Colonial Secretary, consumed me with a prying,
reconnoitring curiosity. His carriage and look were
altogether ungentlemanly and discouragine. I . soon
found he had a vulgar Scoteh dialect, neither highland
nor lowland. This unfavourable impression I have

never been able to get over. T could not help observing
that the Governor and some of his officers were not on
the bhest of terms.

“My first day in the colony was anything but
pleasant. The appearance of Sydney was to me forbid-
ding and utterly unlike what my imagination had pic-
tured. T became melancholy, anticipating that I should
have a difficult part to play. Being a freshman, T imag-
ined every movement of mine would be wateched with

tIbid, p. 65.
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sreat circumspection. In the evening, the whole pro-
ceedings of the day and my observations thereon gave
sensation which 1 had never “\1“‘!'i('1l"l‘1l before.

My heart sank within me at the prospect in view, and 1
voutly wished myself back again in London to go on
vith the quiet, slavish drudgery of my bygone days. [t
was then too late. [ therefore resolved within myself
to purstte a plain, straightforward path, to do my duty
o to the hest of my understanding and ability,

rcordi
zeep aloof from all parties and sets of people in

n
to 1

he colony.

His Celtic spirit, however, soon revived. “1 like

v colleagues very much,’”’ he wrote to his patron six
eeks later. “The oreatest harmony exists between
1S We agree admirably in temper and disposition, and
o0 on with great smoothness.’ “T arrived here,”’ he

informed the same «'ul'!"'s]ml‘.ll"lﬂ 01l le\' Inlu-]' o ]“._”JL
‘in very ticklish times; when, in faet, there was some
hing like an open war raging between the highest

athorities in our little State. . . . . All the important

ases, especially those which at all savoured of a politieal
1 1 1

or popular tendency, and God knows we have had

enough of them, have fallen to my lot to try in conse-
quence of the feeling created }»_\‘ the war above alluded
to. I have been regarded as a neutral power, and upon
ny demeanour much has 1l|-})¢'lult‘ll. I POSSESS the entire
confidence of the Government, and enjoy public respect
and popularity.’”’ This happy relationship was due in
no small degree to his own good temper, innate kindli-
ness, and consideration for the l"'(*lillu,\ of others. These
qualities enabled him, shortly after his arrival, to extri-
cate himself from a difficult and unexpected situation.

He had hardly taken his seat upon the Bench, when
he was informed by Governor Darling that, in the de-
spatch announeing his appointment, the Secretary of
Qtate had directed that he was ‘‘to take rank in the
Supreme Court next to the Chief Justice.” Immedi-
ately upon the receipt of the despatch, his Excelleney
had ecommunicated its content to Sir Francis Forbes in

{Letters, Vol. I., p. 293.
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the expectation that he would break the news to Mr.
Justice Stephen, and that the latter would thereupon, in
due course, vacate his chair on the right hand of the
Chief Justice. This, for some unexplained reason, the
latter failed to do. He probably felt unwilling to be
the harbinger of such information to an old colleague
whom he felt was wronged by such a decision. The new
Judge took the place indicated for him by the date of
his Commission and his legal standing. When the
(overnor was apprised of the facts. he informed Dowling
verbally and in writing that he did not coneeive that
anything was left to the diseretion of any individual or
that his Honor could consistently, with what he owed
to His Majesty, waive a right which His Majesty had
been pleased to confer upon him.§

Dowling was greatly embarrassed. My Justice
Stephen, mortified and incensed, told him plainly that if
he acted upon the instructions of Lord Goderich, he
would publicly express his sentiments from the Beneh,
as he was not conscious of having deserved the mark of
degradation thus attempted to be put upon him.
Further, he said, he had received no intimation from
Home on the subject, and, by his own Commission, was
expressly designated the Second Judge. In his dilemma,
Dowling begged the Chief Justice to have the goodness
to put upon paper some tangible ground of legal or
technical objection to the arrangement of the Secretary
of State sufficient to justify him representing to Darling
that it would be inexpedient to press for the striet ob-
servance of the letter of the Goderich instructions pend-
ing further advice.

In reply, Forbes pointed out|| that the puisne Judges
at  Westminster took precedence aceording to their
seniority.  This usage he declared to be part of the law
of England. By 4 Geo. IV., ¢. 96, the King was em-
powered to appoint three Judges to the Bench of the
Supreme Court—a . Chief Justice and two additional
Judges. No provision was made as to the rank and

§Ibid, Vol. XIV., p. 91.
Ibid, Vol. XIV., p- 88.
[[Thid, Vol. XIV., p. 93.
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nrecedence of the .lll-if_:t'.\‘ who. therefore, should, in his
opinion, take their seats according to their seniority con-
formably to the law of England. The Charter of Justice
f the King’s Bench, and, by analogy, Mr. Justice Stephen
md Mr. Justice Dowling, would rank according to the
ite of their respective Commissions. This view of the
mere law of the case raised, in his mind, two questions :
Could His Majesty, by virtue of his prerogative, give
ank and precedence to a junior above a senior Judge?
(‘ould a despateh from the Seeretary of State he econ-
idered a sufficient form for the exercise of the preroga-
1ve ? To these qllt"\ﬁnll.\' he ventured no answer, but
indicated that ﬂll'}' sugeested the :ll]\'i\:xlvilil_\' of refer-
ring the matter to the Secretary of State for his decision.

Dowling thought this argument sufficiently cogent to
warrant him urging the Governor to let the question re-
main in abeyance until the receipt of further instructions.
Reluctantly the General agreed. He disliked Stephen,
and had the liveliest suspicion of Forbes, of whom he
feared Dowling might allow himself to be made ‘‘a tool,”
as, he asserted, Stephen had.* The soundness of Forbes’
advice. and the wisdom of Dowling’s forbearance, were
manifest when the answer from Downing Street was
delivered.t  In assigning to the junior Judge precedence
over his senior, Lord Goderich had thought he was con-
sulting the wishes of Stephen who, he understood, wished
to be spared the responsibility of acting as Chief Justice
in the event of the absence or sickness of Forbes. As,
however, it appeared that he did not desire to be re-
lieved in the event of any such contingency, the Govern-
ment had no intention of depriving him of the station
to which his seniority entitled him. At the same time
the Secretary of State warmly commended the courtesy
and restraint of the junior Judge.

In the same coneciliatory spirit, Dowling tried to
bring about more cordial relations between his Chief and
the Head of the Executive. His letters to them were
dicated by fine feelings and great good sense. They
reveal a keen insight into their respective characters.  So,

*Ibid, Vol. XIV., p. 116.
tIbid, Vol. XIV., p. 460.

Page 29
nla.obj-595448204
National Library of Australia




Journal and proceedings

Page 30
nla.obj-595448330

100 Royal Australian Historical Society,

too, despite much provocation, he bore patiently with his
colleague, Mr. Justice Willis, until the latter assailed his
integrity and cast reflections upon his judicial capaeity.
‘l am a peaceable person,”’ he wrote, ‘‘but even a lamb
will flinch from the knife.”> But he was quick to bury
the knife. ““I have now the sincere pleasure of in-
forming your Excellency,”” he wrote to Gipps on June 7,
1840,% ““that Mr. Justice Willis yesterday personally ex-
pressed to me his sorrow and regret, in the presence of
Mr. Justice Stephen, at having wounded my feelings and
given offence. ~Having tendered his hand in the genuine
spirit of conciliation, I accepted it with corresponding
emotion.”’

His sense of humour eased his way through life.
He was secretly amused by those who ignored James
Dowling, but were so friendly to Sir James Dowling.
“The nickname,”” he wrote,§ ‘“has made many people
wondrous civil to me, but I know how to appreciate their
regard.””  ““My father,”” wrote Judge Dowlingy “‘was
of Irish extraction, and no one could be in his company
long without being aware of it. He had all the attri-
butes of an Irishman : was full of fun, of a very happy
disposition, fond of his jokes, and in his rambles would
converse with almost everybody he met. He was apt
to pun even on the Bench, especially if led on by that
bright lawyer and punster, Mr. Broadhurst.”” “‘On one
oceasion,”” Judge Therry tells us,| ‘““a witness was
brought forward in such a state of helpless intoxication,
that he rolled down the steps leading to the box and fell
upon the floor quite motionless. ‘Take this man away.’
ordered Mr. Justice Dowling; ‘I see he is given to the
falling sickness!” On another ocecasion, at a social gath-
ering, in proposing the health of Mr. Cheeke, he assured
his learned friend that ‘as the Bar of England had given
their Cheeke to the Court of New South Wales, the Court,
in return for the compliment, would lend him its ear.’’’
It is surprising to find so genial a spirit concurring, as

{Letters, Vol. V., p. 126.
§May 15, 1839.
TBeminiscences, p. 154,
[[Tbid, p. 340.
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private individual, in the inexpediency of sanctioning
publie theatre in this settlement.®
Like his more reticent and austere Chief, he was de-
termined to keep inviolable the independence of the
Judement Seat. In 1831, Governor Darling had asked
him for a full report of certain civil actions tried before
him in which the parties were ostensibly private indi-
viduals. but in which the Government was interested.
To such reports, in certain capital cases, his Excelleney
was entitled, but Mr. Justice Dowling felt that in fur-
nishing them in eivil cases he was acting contrary to the
duties of his office and destroying his own free agency
as a Judge.t “‘I have complied with your Excellency’s
pleasure in these instances.”’ he wrote,i1 ‘‘under the im-
pression that the performance of the task is mot obli-
gatory, and forms no part of my duty as a Judge of the

Supreme Court. . . . . By the laws of the realm the
Judees of His Majesty’s superior Courts of Record are
necessarily clothed with independence. Any influence,

direct or collateral, which has a tendency to fetter their
judgment or to destroy that equanimity of mind which
'« so essential to a due discharge of their sacred fune-
tions. defeats the very end and purpose of their office.
Their independence is a vital quality of the trust reposed

in them. It is not a personal privilege of the Judge.
[t is the privilege of the subjeet. It is his guarantee for

the upright and impartial administration of justice. In
order to maintain this independence, it is a settled maxim
of the law that a Judge is not personally liable for any
errors of his judgment. The law provides a remedy by
appeal for the correction of his errors, but it releases him
from personal responsibility. I am sworn to do equal
right between rich and poor, and not to be influenced by
any letters which your Execellency in the King’s name
may send to me. The object of this outh was, by the
most solemn sanctions, to prevent a Judge from allowing
his mind to be influenced. Whether it is intimated to a
Judge who is about to try a cause that the Government

*Letter to Rev. Hill, October 1, 1828.
tLetters, Vol. II., p. 237 et seq.
t+Ibid, p. 233.
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takes a certain view of the law, and. if the Judge should
differ, that the case would be reported to the Secretary
of State, or whether the Judge sits down on the Bench
under the consciousness that he is exposed to such a con-
sequence, he is under the influence and apprehension of
a responsibility at variance with his office because it is
caleulated to distress his feelings. fetter the natural free-
dom of his mind, and destroy his judicial independence.

This is not an ohjection in mere theory. I have felt its
effeets since I have had the honor of holding a seat in
the Supreme Court in more instances than one. . . . . If

the Government, standing in place of one of the parties
in such cases, has a right to eall upon the Judege for
full report of the proceedings of the Court, it is difficult
to assign a reason why the adverse party should not elaim
an equal right.””  He refused, therefore, ‘‘to ecompromise
the independence of his office,” or “‘the independent ad-
ministration of upright and impartial justice to all the
King’s subjects.”” Four years later, Governor Bourke
asked for a report in similar circumstances. In g brief
reply, Mr. Justice Dowling, with the full concurrence of
the Chief Justice and Mr. Justice Burton, answeredf that
the Judges felt it to be incompatible on principle with
their judieial office to furnish reports of the cases in
question.

The volume containing this unequivocal reply is but
one of the many seore which his painstaking industry has
left for the perusal of the student. His industry was
unflagging, his sense of duty superb. With characteristic
self-devotion, he volunteered, in 1833, to go to Norfoll
Island when the circumstances made desirable the hold-
ing of a Criminal Court there. The voyage over was
most unpleasant.  ‘‘Still very sick, appetite failed,”’ he
notes in his diary. But he was charmed by the beauty
of the island, of which he gives a vivid description. The
infirmities of Mr. Justice Stephen, and the oceasional ill-
health of the Chief Justice, threw the burden of the work
of the Court on his shoulders during his first five years
on the Bench. But to the end of his term he was fully
occupied.  “‘The judicial labours,’’ he told Brougham in

tOpinions, Vol L., p. 339.
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1828 “*have indeed been severer than I could have antici-
pated considering the youthful condition of the colony.”
““ A slavish year in Council and in Court,”’ he remarked

at the end of 1840. ‘‘Papa is quite well at present,’’
wrote Lady Dowling to her stepson, ‘‘but I fear he will
not be so much longer, for he is worked so hard. For
six days he has been at the Court until seven and eight
o’clock in the evening. Yesterday he was there from
10 a.m. until three this morning.”” Her fears were justi-
fied. In 1841 he was at death’s door, and was ordered
by Dr. Bland to have a long rest in Tasmania. ‘‘The
(ourts are still overwhelmed with law,”” he wrote in
1842. I am as usual so much overworked that I have
no time to attend to anything outside the pale of my
judicial labors. Gaiety is out of the question. . . .

From the age of fifteen I have been a slave. With little
intermission, my life has been one of drudgery and

anxiety.”  Overwork undoubtedly contributed to his
death On June 27, 1844, he was carried from the Bench
in a state of bodily exhaustion. Three months later he

died when on the eve of embarking for England to enjoy
two years leave of absence on full pay.

‘““He enjoyed great popularity during his whole
judicial career.”’§ ‘‘Throughout that extended period,”’
said Sir Alfred Stephen on October 21, 1844, “‘he was
remarkable not only for the most strict uprightness
and impartiality, but for a painstaking and anxious
industry rarely equalled Accessible at all times, a
patient listener, careful to ascertain every fact, and
ready to hear every argument which might be brought to
bear on the case before him, he never failed to make him-
self its master in every detail. He then devoted himself
to its study, exhibiting the most cautious examination of
principles and the most unwearied search into decisions
illustrating them with a degree of application and labor
which nothing could have induced or sustained him in
but the most pure and ardent love of justice, the most
earnest desire and determination to discharge aright the
sacred duty entrusted to him.”’

§Therry’s Reminiscences, p. 339.
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The gentleman who thus eulogised him had been
offered the vacancy on the Bench of the Supreme Court
temporarily created by the absence of Mr. Justice Burton
in 1839, at the suggestion of Sir James Dowling, as there
was no one then in New South Wales, in his judgment,
who would have been ‘‘acceptable to the public and
palatable to the rest of the Bar.”” He never regretted
his recommendation. ‘‘My new colleague on the Bench,”’
he wrote eight months later, ‘‘is an execellent person, and
we agree remarkably well. . . . . He is a trump of the
first water.”” His cordial feelings were reciprocated
““I have to mourn the loss of one,’”” said Mr. Justice
Stephen, ““from whom I have received a hundred acts of
kindness, and with whom I have lived from the hour of
my landing on these shores, on the happiest terms of
intercourse, official and private, never disturbed by on
passing cloud. . . . . I loved him as a brother.”’

ITI.—SIR ALFRED STEPHEN.

The sudden death of the Chief Justice threw upon
the Governor and his Council the disagreeable obligation
of choosing either the senior Puisne Judge or the
Attorney-General to occupy his vacated chair until Her

Majesty's pleasure was signified. For the reasons al-
ready noticed, the choice fell on Alfred Stephen. He
was a member of a very distinguished legal family. His

father was the first puisne Judge of New South Wales.
His uncle, the Honorable James Stephen, M.P., was an
eminent lawyer and editor, who actively co-operated with
Wilberforee to secure the abolition of negro slavery.
His cousin, James Stephen, junr., was the legal adviser
to, and, later, the Under-Secretary of, the Colonial De-
partment for many years. Sergeant Stephen, author of
the Commentaries on the Laws of England, and Sir James
Fitzjames Stephen, the author of the History of the
Criminal Law, were his blood relatives, as also, but more
distantly, were Leslie Stephen and Albert Venn Dicey.

He was ealled to the Bar in 1823 at the age of twenty-
one, and decided to seek his fortune in New South Wales.
He reached Hobart in January, 1825. It so happened
that Lieutenant-Governor Arthur was then at arm’s
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length with his Attorney-General, Mr. J. T. Gellibrand,
in whom he had lost confidence. He therefore suggested
to Stephen that he should remain in Van Dieman’s Land,
and undertook, should he do so, to nmame him to Sir
Thomas Brisbane for the honorary office of Solicitor-

(eneral. The suggestion was acted upon. Sir Thomas
Brishane endorsed the recommendation, and so began an
official life of long and meritorious service. Ten days
ater he was appointed Crown Solicitor at £300 per
nnum. “Shortly after my arrival in the colony,”’

wrote the Lieutenant-Governor,f ‘‘my attention was
alled by the Attorney-General to the mnecessity of ap-
pointing some professional gentleman of the Supreme
Court to p¢ rform the duties of &‘l'”t'clill‘; the Lli'l_)ls due
to the Crown; of eliciting the property forfeited to the
Crown, and the nature of such property; and also to
issist the Attorney-General in drawing informations
vhenever he might require additional aid.”’ He was so

ortunate as to secure the services of the _\'HHI}ll'lll
Stephen, who gave ‘‘great satisfaction.’’

\\‘iIM?: 7}31‘1‘0' lnﬂldll.\'. however, Ihn' young .\'Ulit‘,itnl‘-
(eneral was constrained to tender his resignation because

of his inability to continue with Mr. Gellibrand, whom he
accused of disloyalty to the Government and professional

misconduet.  These charges were investigated, at the
request of the Lieutenant-Governor, by his Executive
(‘ouncil, who found them well supported. The whole

responsibility of sustaining them was thrown upon
Stephen, who, during the five months the inquiry lasted,
vas subjected to a severe and continuous strain. He
was traduced by the newspaper edited by Lathrop
Murray, the brilliant but unserupulous friend of the
Attorney-Gleneral, his witnesses were intimidated, his
friends ridiculed, his practice temporarily abandoned.
But his courageous exposure of wrongdoing was vindi-
cated by the report of the Commissioners, one of whom
was Chief Justice Pedder. Arthur commended ‘‘his
firm, consistent, and truly honorable conduct’’ to the
favourable notice of His Majesty’s Government.®* ‘‘Sen-

SHistorical Records of Australia, Series 111., Vol. TV., p. 354.
Ibid.
*Ibid, Series III., Vol. V., p. 61.
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sible of the manly, straightforward part he had taken to
protect the interests of the Government to his own mani-
test prejudice,”’t the Lieutenant-Governor invited him to
assume the duties of the Attorney-General, whose suspen
sion had followed upon the report of the Executive
Council. ~ But, with commendable good taste, Stephen
refused to appear to derive any advantage from his im-
peachment of Gellibrand, and steadily declined the office.

He remained Solicitor-General and Crown Solicitor
until 1830, when pressure of departmental business
obliged him to cease to aet in the latter capacity. In
1832 he was appointed Attorney-General, and so con-
tinued until his resignation owing to extreme ill-health
in 1838. As the chief legal adviser to the Tasmanian
Government, he made helpful suggestions for the amend-
ment of 4 Geo. IV., e¢. 96; disecovered and corrected flaws
in earlier legal documents, particularly in the deeds which
had been issued to Crown grantees; and was responsible
for some useful measures, such as that relating to insol-
vency, afterwards adopted in prineciple and with advan-
tage by New South Wales. When he was offered a
puisne Judgeship here in 1839, he was in the most ex-
tensive practice perhaps ever enjoyed up to that time
by any barrister in these colonies. His income exceeded
on the average £3000 per annum.f Judging from the
source and substance of the numerous addresses received
by him on the eve of his departure from Tasmania, from
the Chief Justice, both branches of the profession, mem-
bers of the Executive and Legislative Councils, the clergy
of all denominations, three-fourths of the magistrates,
and the jurors of Hobart and Launceston, he had won
for himself a high place in the respect and regard of those
amongst whom he had spent the most active, if not the
most mature years of his life.

In his new sphere as puisne Judge, and afterwards
as Chief Justice, he devoted himself with characteristic
assiduity to his several interests. Every rule of Court,
for the improvement of pleading or practice, or for the
regulation of its sittings or its officers, made after he

tIbid, p. 106.
tIbid, Series I., Vol. XXIV., p. 9.
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took his seat on the Bench, were drawn, he claimed in
1844,§ by his own hand. So, too, had been every Act
passed by the Council in that period for similar pur-
poses. In 1843-5 he published a book on the Constitu-
tion, Rules and Practice of the Supreme Court which be-

came the recognised textbook on that subject. In 1846
appeared a collection of his written judgments in leading
cases, both at Law and in Equity. In 1856 he snatched

time during a vacation to amend and consolidate the
rules of Court, and publish them in convenient form.

His capacity for work was remarkable. ‘‘For the
last seven years,”’” he said in 1857,f ‘‘I have never been
able to eall three evenings in the week my own. I am

frequently compelled to sit up, in the preparation of
Judgments, or in other judicial duty, to an early hour
in the morning.”” The usual sitting hours of the Court
were from 10 to 4.30 o’clock, ‘‘with no interval for re-
freshment or other purpose.’”’|| On ecireuit, the hours
were usually from 9 am. to 5 pm. ‘‘On the circuit
last but one at Maitland,”’ he said in 1860,* ‘I sat for
twelve days for the trial of causes nearly ten hours daily,
the weather being excessively hot.”” Before 1852 the
Judges never sat on a Saturday. Thereafter they did,
and found it ‘‘about the heaviest day in the week.’’t

But, busy as he was, his judgments betray no trace
of slovenliness. It was his practice, he declared, to read
every available relevant case on the point at issue before
giving his decision. He was essentially a common law
man, but appeals were frequently made to the Full Court
from the decrees of Mr. Justice Therry when he was the
Primary Judge in Equity. Sir Alfred enjoyed the repu-
tation of being a sound lawyer, judicial in mind and
temper, with a high conception of the importance and
the dignity of his office. The severity of the sentences
he sometimes imposed, as contrasted with those now in-
flicted for erimes more serious, is explained by the atmos-

§Ibid, Vol. XXIV., p. 2. ‘
1J. of L.C, Vol. I, p. 152. ‘
|V. and P., 1858, Vol. 1., p. 1176.
*Banquet, February 11, 1860. ;
tJ. of L.C., Vol. IIL, p. 155. *
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phere in which his professional life was spent in Van
Dieman’s Land and here, the degree of eriminality then
existent in both colonies, and the relative harshness of
the eriminal code. *‘‘As for your reputation as a Judge,”’
wrote Mr. Justice Dickinson,f ‘‘no one will, for no one
can, assail it. As for myself, I shall always say, as I
always have said and have believed and still believe, that
so good a Judge as yourself has never existed in the
Colonial Empire. I do not imagine there is anyone who
has not a very high opinion of your learning and talents.”’

His interest in law reform was deep and sustained.
His letters to the authorities, his evidence before Select
Committees, and his work on Commissions, reveal ai
acute awareness of the proposals of the law Commis-
sioners and of such men as Bentham and Brougham
He was always ready to support such changes in the sub-
stantive and adjectival law as were suitable to local
conditions and caleulated to facilitate the work of justice.
““The pure and efficient administration of justice,’’ he
once said, ‘“is the real end and purpose for which all
government should exist.”” ‘“You want to put down
quirks and quibbles, to destroy needless and unmeaning
forms, to prevent justice from being defeated or impeded
by technicalities.”’§ It is a matter of great
importance to bring justice as near to a man’s door as
shall be reasonably practicable; to have matters of no
great intricacy or amount tried expeditiously and inex-
pensively to the litigant. In such cases extreme accuracy
and rigid legal right are unimportant as compared with
these objects.”” His great work in connection with the
amendment and consolidation of the eriminal law, and
the extension of relief in matrimonial causes, lies outside
the scope of this study, but in his ripe old age his passion
for perfecting the law continued unchilled.

But Sir Alfred Stephen did not confine his attention
to legal matters. He rejoiced in his citizenship. He
took an active interest in the life of the community.
Good eauses found in him an earnest champion. He

{Letters to Stephen, August 18, 1860.
§V. and P., p. 184,
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helped to lay the legal foundation of St. Paul’s College.
A great advocate of insurance, he revised the forms then
used by the Australian Mutual Provident Society for
their proposals and policies. Temperance had no more
ardent supporter. ‘‘Intoxication,”’ he maintained with
Mr. Justice Therry, ‘“is the hotbed from which ecrime
springs.  Direetly or indirectly, all erime is traceable

it—the exceptions being so few as to establish the
general rule.””  In his addresses to the magistrates at
he opening of the Court when on Cirenit, he adverted
igain and again to this prevalent besetting source of
engthy Calendars, and enjoined them to do all in their
power for the weaker brethren. “The first duty of
very man, next to that whiech he owes his Maker,”” he

id at Berrima on April 17, 1841, ‘‘is the duty of re-

essing the consumption, and, if possible, of entirely
preventing the use, of ardent spirits of every kind.
Whilst this obstacle to improvement exists, there is little
hope in human means for effecting any general reforma-
tion or of advancing the great cause of morals and
religion.

But his primary extra judicial interest was in legis-

lation.  His own list of the Statutes for which he was
really responsible when he was not a member of the
Legislature is fairly long. In December, 1853, he sub-

mitted to the Attorney-General and afterwards published
his Thoughts on the Constitution of a Second Legislative
Chamber. He proposed a House of twenty-five members,
consisting of the Chief Justice for the time being, twelve
life nominees and twelve elected by the Assembly, four
of whom should retire every three years. When he be-
came a member of the Counecil in 1856, he at onee took
an active share in its business. When he spoke on such
measures as the Electoral Act of 1858, his opinions were
strongly conservative, but he was mainly coneerned with
legal questions. During his first term in the Couneil.
he introduced such Bills as the Titles to Land Bill, Rules
Nisi in Equity Abolition Bill, Proceedings in Equity
Facilitation Bill, Trust Funds Security Bill, Compensa-
tion to Witness Bill, Writs of Trial and Inquiry Bill, and ‘
Time of Prescription Bill.  Pressure of judicial work ‘
foreced him from the Chamber, but when he retired from L
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the Bench in 1873 he returned to it, and left it only two
years before his death at the advanced age of ninety-two.
It may be doubted whether the annals of New South
Wales contain the record of a more worthy life than
that of Alfred Stephen.

The first three Chief Justices of New South Wales
were men of different temperament, outlook, and capacity.
The seeond and the third seem to have had more in
common than either had with the first. No one of them
vielded to the other in their respect for the Judgment
Seat, or in their devotion to justice. Each of them, with
his own tools and to his own design, constructed a monu-
ment to himself. That of Sir Francis Forbes is the best.
[ts architect had the finest mind, the nicest skill, perhaps
the greatest opportunity. But those of his successors
are of conspicuous merit. If neither of them was his
equal in mental strength and subtlety, grip of political
fundamentals, or mastery of language, they were perhaps
more engaging, more human, better mixers, and therefore
no less effective in their relations with their fellows.
Such distinctions apart, each of them secured for the
3ench he honoured the profound respect of the com-
munity during a formative period in the history of New
South Wales.




